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Foreword	
	
The	International	Seminar	on	“Adapting	Tax	Rules	To	Global	Challenges”	took	place	in	
Madrid,	at	the	Complutense	Univertity,	on	the	5th	of	June	2019.	 It	was	organized	by	
the	research	project	CertificaRSE,	directed	by	Professor	María	Amparo	Grau	Ruiz	and	
devoted	 to	analyse	 the	“Legal-Financial	Effects	And	Control	Of	The	Social	 Impact	For	
Sustainable	 Development”	 (DER2015-65374-R	 MINECO-FEDER),	 with	 the	 support	 of	
the	 H2020	 INBOTS	 project	 on	 “Inclusive	 Robotics	 for	 a	 better	 Society”	 (G.A.	 No.	
780073)	 and	 the	 official	 LLM	 on	 Advanced	 Studies	 of	 Financial	 and	 Tax	 Law	 (UCM-
UDIMA).	
Ricardo	Alonso	García,	Dean	of	the	Faculty	of	Law,	UCM	and	Miguel	Ángel	Martínez	
Lago,	Director	of	the	Financial	and	Tax	Law	Area,	UCM	were	in	charge	of	the	opening	
of	the	Seminar.	
The	 first	 round	 table	 dealt	 with	 incentives	 for	 sustainability	 and	 their	 control.	 The	
speakers	 were	 Frans	 Vanistendael,	 Tax	 Law	 Professor,	 KU	 Leuven;	 Marta	 Villar	
Ezcurra,	 Tax	 Law	Professor,	Universidad	 San	 Pablo-CEU;	 Jacques	Malherbe,	 Tax	 Law	
Professor,	 Université	 Catholique	 de	 Louvain	 and	María	 Amparo	 Grau	 Ruiz,	 Tax	 Law	
Professor,	UCM.	
The	second	round	table	focused	on	the	tax	treatment	of	digital	economy	and	robotics.	
The	 speakers	 were	 María	 Teresa	 Soler	 Roch,	 Tax	 Law	 Professor,	 Universidad	 de	
Alicante;	 Xavier	 Oberson,	 Tax	 Law	 Professor,	 Université	 de	 Genève;	 César	 García	
Novoa,	 Tax	 Law	 Professor,	 Universidad	 de	 Santiago	 de	 Compostela	 and	 Juan	 José	
Hinojosa	Torralvo,	Tax	Law	Professor,	Universidad	de	Málaga.	
María	 Amparo	 Grau	 Ruiz,	 as	 Principal	 Investigator	 of	 the	 CertificaRSE	 Project	 and	
Juana	Pulgar	Ezquerra,	Director	of	the	Commercial,	Financial	and	Tax	Law	Department,	
UCM,	were	responsible	for	the	closing	of	this	Seminar.	
As	 expected,	 the	 high	 academic	 quality	 of	 the	 invited	 speakers	 led	 to	 an	 extremely	
enriching	 debate	 on	 these	 topics	 with	 all	 the	 participants.	 Here,	 I	 wish	 to	 express	
again,	publicly,	my	gratitude	to	each	of	them.	
I	am	also	grateful	to	José	María	Coello	de	Portugal,	Associate	Dean	for	International	
and	Institutional	Relations,	for	welcoming	our	admired	colleagues	to	the	Faculty.		
Thanks	to	Álvaro	Falcón,	as	well,	 for	helping	me	with	the	 logistics	and	the	edition	of	
this	Eprint	UCM.	
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After	 our	 meeting	 at	 the	 Complutense,	 by	 sharing	 the	 presentations	 with	 other	
interested	researchers	with	this	book	of	abstracts,	we	want	to	offer	the	opportunity	to	
explore	the	main	ideas	and	feed	the	discussion	through	this	Open	Access	publication.		
I	 hope	 that	 the	 readers	 will	 enjoy	 this	 electronic	 document	 as	 much	 as	 we	 all	 did	
talking	about	how	the	current	tax	rules	should	face	these	new	challenges.	
Professor	María	Amparo	Grau	Ruiz	
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The	 CertificaRSE	 team	 expresses	 special	 thanks	 to	 the	 following	 sponsoring	
institutions:	
	
Asociación	Española	de	Asesores	Fiscales	
Asociación	Española	de	Fundaciones	
Confederación	de	Cooperativas	de	viviendas	de	España	CONCOVI	
FSC,	Forest	Stewardship	Council	
Fundación	Acción	contra	el	Hambre	
Liedekerke,	Wolters,	Waelbroek	&	Kirkpatrick	
Observatorio	de	Responsabilidad	Social	Corporativa	(Observatorio	de	RSC)	
ONU	-	Financing	for	Development	Office,	United	Nations	
PEFC,	Programme	for	the	Endorsement	of	Forest	Certification	Schemes	
PricewaterhouseCoopers	
Sostenibilidad	&	Excelencia,	SOANDEX	
Uría	Menéndez	Abogados	
	
More	 information	 about	 the	 CertificaRSE	 project:	 https://www.ucm.es/proyecto-
certificarse/	
More	information	about	the	H2020	INBOTS	project:	http://inbots.eu	
More	 information	about	 the	UCM-UDIMA	LLM	 in	Advanced	Studies	on	Financial	 and	
Tax	Law:	http://derecho.ucm.es/estudios/master-derechofinancieroytributario	
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PROGRAM	
10:30	h	WELCOME	
RICARDO	ALONSO	GARCÍA.	Dean,	Faculty	of	Law.	UCM	
MIGUEL	ÁNGEL	MARTÍNEZ	LAGO.	Director	of	the	Financial	and	Tax	Law	Area,	
UCM	
10:40	h	ROUND	TABLE	ON	INCENTIVES	FOR	SUSTAINABILITY	AND	THEIR	CONTROL	
Some	philosophical	reflections	on	sustainable	taxation	
FRANS	VANISTENDAEL.	Tax	Law	Professor,	KU	Leuven	
	
Tax	incentives	to	promote	solar	energy	self-consumption	
MARTA	VILLAR	EZCURRA.	Tax	Law	Professor,	Universidad	San	Pablo-CEU	
	
Treaty	anti-abuse	measures	as	a	tool	for	securing	sustainable	development	in	
a	globalized	evonomic	environment	
JACQUES	MALHERBE.	Tax	Law	Professor,	Université	Catholique	de	Louvain	
	
Global	Sustainability	And	Financial	Activity:	Control	Of	Tax	Incentives	To	
Promote	Private	Participation	
MARÍA	AMPARO	GRAU	RUIZ.	Tax	Law	Professor,	UCM	
	
12:00	h	COFFEE	BREAK	
	
12:20	 h	 ROUND	 TABLE	 ON	 THE	 TAX	 TREATMENT	 OF	 DIGITAL	 ECONOMY	 AND	
ROBOTICS	
Tax	immunity:	challenges	and	risks	
MARÍA	TERESA	SOLER	ROCH.	Tax	Law	Professor,	Universidad	de	Alicante	
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The	design	of	a	robot	tax	
XAVIER	OBERSON.	Tax	Law	Professor,	Université	de	Genève	
	
A	new	taxation	for	a	new	reality	
CÉSAR	GARCÍA	NOVOA.	Tax	Law	Professor,	Universidad	de	Santiago	de	
Compostela	
	
Approach	to	taxation	of	digital	services	and	robotics	in	Europe	
JUAN	JOSÉ	HINOJOSA	TORRALVO.	Tax	Law	Professor,	Universidad	de	Málaga	
	
13:40	h	CLOSING	
MARÍA	AMPARO	GRAU	RUIZ.	Principal	Investigator	of	the	CertificaRSE	project	
JUANA	PULGAR	EZQUERRA.	Director	Commercial,	Financial	and	Tax	Law	
Department,	UCM	
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	 11	
Frans	Vanistendael	
Tax	Law	Professor	prof.	Em,	KU	Leuven	
	
	
SOME PHILOSOPHICAL REFLECTIONS ON SUSTAINABLE TAXATION 
	
Before	 the	 industrial	 revolution	 human	 life	 was	 indefinitely	 sustainable.	 Because	
farming	was	the	lion’s	part	of	economic	activity,	practically	all	waste	was	degradable.	
The	 industrial	 revolution	 started	 a	 different	 era	 of	 consumption	 of	 raw	 materials,	
energy	&	production	of	waste.	But	until	after	the	report	on	the	Limits	of	Growth	(Club	
of	Rome	1972)	there	was	a	general	belief	that	nature	was	boundless	and	could	sustain	
unlimited	 growth.	 However	 half	 a	 century	 later	 there	 is	 general	 awareness	 that	 the	
“developed	way	of	life”	is	no	longer	sustainable	planet-wide.	The	two	most	immediate	
challenges	are	global	warming	&	recycling	global	waste.	
	
The	main	role	of	taxation	has	always	been	to	raise	revenue.	Steering	social	behaviour	
was	always	a	secondary	role	of	taxation.	For	that	reason	taxation	has	never	been	fully	
efficient	 in	 pursuing	 behavioural	 objectives.	 When	 climate	 change	 and	 recycling	
become	 urgent	 priorities,	 these	 priorities	 do	 not	 change	 the	 nature	 of	 traditional	
taxes:	income	tax,	consumption	tax,	inheritance	tax	etc.	
	
Only	 taxes	 cannot	 drive	 behavioural	 change,	 but	 technology	 can	 change	 behaviour:	
Cfr.	Communication	by	 telephone,	GSM,	PC,	 IPAD,	 Iphone.	Taxes	can	only	accelerate	
behavioural	change	when	technological	alternatives	are	available.		
	
Besides	technological	change	we	need	a	worldwide	or	regional	non-tax	framework	(set	
by	G	20?)	of	overall	targets	for	climate	change	and	recycling	(cfr.	Paris	climate	accord).	
Within	 that	 worldwide	 framework	 existing	 international	 trade	 arrangements	 (EU,	
EFTA,	Nafta,	ACP	group,	ASean,	EAC,	COMESA	etc.)	can	be	used	to	elaborate	regional	
tax	 targets	 &	 mechanisms	 to	 reach	 these	 objectives.	 The	 main	 issue	 is	 about	
competitive	 distortions	 caused	 by	 behavioural	 change.	 Therefore	 it	 is	 necessary	 to	
design	a	new	Model	Convention	 to	avoid	double	environmental	 taxation	and	double	
environmental	non-taxation,	and	containing	rules	on	environmental	charges	at	source	
and	destination	and	rules	on	crediting	environmental	source	charges	against	charges	
at	destination.		
In	adapting	existing	taxes	to	climate	and	recycling	priorities	two	major	characteristics	
of	taxes	should	be	kept	in	mind:	
	
-	 Any	special	environmental	tax	or	charge	must	in	the	end	always	be	paid	out	of	
income	or	wealth.	When	 the	environmental	 tax	burden	exceeds	net-income,	or	net-
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wealth	not	only	 the	objectionable	behaviour	will	disappear,	but	all	economic	activity	
will	disappear.	
-	 Sustainable	 environmental	 taxation	 is	 to	 be	 subject	 to	 the	 principle	 of	 the	
ability	to	pay	at	two	levels:	the	international	level,	between	states,	and	at	the	national	
level,	between	entities	and	individuals.	
-	 International	 ability	 to	 pay	 has	 two	 aspects:	 (1)	 eliminating	 distortions	 of	
competition	 and	 (2)	 financial	 support	 to	 developing	 countries,	 requiring	 an	
international	financing	organisation	of	donors	&	beneficiaries.	
-	 At	 the	national	 level	 the	principle	of	punitive	or	dissuasive	equality	should	be	
applied.	 Punitive	 or	 dissuasive	 equality	 requires	 that	 charges	 are	 to	 be	 progressive	
with	income,	wealth	&	consumption,	not	only	for	individuals	but	also	for	entities	and	
also	 takes	 account	 of	 the	 availability	 of	 alternatives	 to	 objectionable	 behaviour:	
pushing	for	home	work	may	be	possible	for	administrative	work,	but	not	for	assembly	
line	work.	
Finally	the	EU	must	push	for	abolishing	the	unanimity	rule	for	tax	measures	in	the	area	
of	environmental	taxation,	in	order	to	be	able	to	reach	the	ambitious	targets	which	it	
has	set	for	climate	change	and	recycling	economy.	
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Marta	Villar	Ezcurra	
Tax	Law	Professor,	Universidad	San	Pablo-CEU	
	
	
TAX INCENTIVES TO PROMOTE SOLAR ENERGY SELF-CONSUMPTION 
 
The	 question	 raised	 is	 whether	 there	 is	 a	 need	 to	 promote	 solar	 energy	 self-
consumption	and	 the	 role	of	 tax	 incentives	 to	meet	 the	goals	designed	at	global,	EU	
and	national	level.		
	
Today,	 thanks	 to	 the	 significant	 reduction	 in	 technology	 costs	 -	 solar	 power	 is	 now,	
frequently	 less	expensive	 than	any	 fossil-fuel	option,	without	assistance	 -	 consumers	
can	 produce	 their	 own	 electricity	 onsite	 from	 renewable	 energy	 sources	 (e.g.	 solar	
power).	 In	 this	 way,	 consumers	 can	 not	 only	 save	 money	 but	 also	 inject	 the	 non-
consumed	surplus	electricity	into	the	grid.		
	
The	 European	 Commission	 has	 identified	 best	 practices	 to	 support	 EU	 countries	 to	
promote	self-consumption	in	a	cost-effective	way.	However,	there	has	been	a	debate	
on	 the	 best	 way	 to	 make	 the	 increase	 of	 the	 photovoltaic	 production	 power	
compatible	with	 the	 desirable	 neutrality	 of	 public	 activity	 (aside	 from	 the	 necessary	
promotion	 of	 the	 environmental	 needs).	 In	 this	 regard,	 the	 treatment	 of	 self-
consumption	is	a	key	issue	for	the	faster	increase	in	photovoltaic	facilities.	In	fact,	the	
final	electricity	market	shape	depends	on	how	self-consumption	is	treated	from	a	fiscal	
point	 of	 view,	 as	 well	 as	 for	 regulated	 matters	 including	 the	 possibility	 of	 selling	
electricity	 to	 third	 parties	 through	 networks	 at	 a	 given	 price.	 Article	 21	 of	 the	 EU	
Directive	 2018/2001	 is	 an	 important	 legal	 success	 by	 establishing	 obligations	 for	
Member	 States	 in	 order	 to	 ensure	 that	 self-consumers	 are	 entitled	 to	 generate	
renewable	energy	without	being	subject	 to	charges	and	 to	network	charges	 that	are	
not	cost-reflective.	
	
Spain	has	been	one	of	the	pioneering	countries	in	developing	the	photovoltaic	power	
generation.	 Since	 its	 initial	 launch,	 there	 has	 been	 substantial	 involvement	 of	 public	
incentives	in	three	different	ways:	tax	incentives,	direct	subsidies	and	regulated	prices	
for	the	power	generated	by	photovoltaic	investments.	Some	are	of	the	opinion	that	tax	
incentives	 for	 self-consumption	 must	 be	 avoided	 while	 others	 believe	 that	 faster	
development	and	production	of	photovoltaic	technologies	require	strong	support	from	
public	institutions.	Under	the	recent	Royal	Decree	244/2019,	now	there	are	no	charges	
and	fees	for	solar	self-consumption	and	the	level	of	taxation	is	also	favouring	solar	self-
consumption.		
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Within	 this	 context,	 several	 questions	 are	 set	 forth:	 (i)	 If	 self-consumption	 is	
economically	feasible	and	it	does	not	need	important	grants,	would	it	be	a	preferable	
option	to	 increase	R&D	tax	 incentives	to	 ,	because	 it	could	have	more	 impact	on	the	
general	 interests?	 (ii)	 Is	 the	 current	 scenario	 compatible	with	 tax	principles?	 (iii)	Are	
additional	incentives	justified?	(iv)	Is	it	a	perfect	share	for	solar	self-consumption?	(v)	
Why	not	to	fix	a	specific	target	at	EU	and	national	level?	To	answer	these	questions,	it	
is	 crucial	 to	 take	 into	 account	 previous	bad	experiences	 in	 promoting	 renewables	 in	
Spain	as	well	as	the	best	international	practices.		
	
The	conclusion	is	that	the	EU	and	the	Spanish	legal	system	have	stated	a	set	of	actions	
to	promote	solar	energy	self-consumption.	Nevertheless,	although	there	is	no	a	clear	
picture	 of	 the	 desirable	 participation	 of	 the	 solar	 self-consumption	 in	 the	 electricity	
mix,	 the	 8	 percent	 seems	 to	 be	 a	 relevant	 figure.	 To	 the	 author´	 opinion,	 it	 seems	
necessary	 to	 address	 the	 tax	 incentive	 to	 the	 R&D	 efforts,	 to	 revise	 periodically	 the	
incentives	in	place	and	to	give	the	appropriate	importance	to	the	timing	aspects	of	the	
incentivation	policies.	
	
Valuable	 information	 about	 Professor	 Villar’s	 line	 of	 research	 on	 environmental	
taxation	can	be	found	in	the	following	books:	
	
	
	
https://www.e-elgar.com/shop/environmental-fiscal-challenges-for-cities-and-
transport	
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https://www.thomsonreuters.es/es/tienda/duo-papel-ebook/Environmental-Tax-
Studies-for-the-Ecological-Transition-Duo/p/10011954	
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Jacques	Malherbe	
Tax	Law	Professor,	Université	Catholique	de	Louvain	
	
	
TREATY ANTI-ABUSE MEASURES AS A TOOL FOR SECURING 
SUSTAINABLE DEVELOPMENT IN A GLOBALIZED EVONOMIC 
ENVIRONMENT 
 
An	anti-abuse	clause	has	been	introduced	in	the	tax	law	of	many	countries.	
	
Can	it	be	applied	in	a	treaty	situation?	
	
The	OECD	answers	affirmatively.	
	
The	 BEPS	 Plan	 (action	 6)	 proposes	 the	 introduction	 of	 an	 anti-abuse	 provision	 in	
double	tax	treaties,	as	well	as	a	preamble	stating	that	treaties	do	not	aim	at	creating	
double	non-taxation.	
	
Accordingly,	 the	OECD	Model	Treaty	and	 the	Multilateral	Agreement	signed	by	most	
countries	provide	now	for	an	anti-abuse	clause.	
	
The	ATAD	Directive	also	directs	EU	Member	States	to	implement	such	a	clause.	
	
Conventional	anti-abuse	clauses	drafted	according	 to	 the	wording	of	 the	Multilateral	
Instrument	or	the	ATAD	Directive	can	be	implemented	not	only	when	the	purpose	of	
the	 taxpayer	 is	 chiefly	 fiscal	 but	 also	 when	 the	 fiscal	 goal	 is	 one	 of	 the	 principle	
purposes	of	the	arrangement.	
	
Problems	of	interpretation	are	inevitable1.		The	French	constitutional	Council	considers	
that	 the	 replacement	 of	 the	 “exclusively	 fiscal”	 motive	 by	 the	 “principally	 fiscal”	
motive	was	an	infringement	to	the	principle	of	legality	requiring	a	precise	definition	of	
the	behaviour	which	is	subject	to	sanction2.	
	
																																																								
1 ECJ, 26 February 2019, Joined Cases C-115/16, C-118/16, C-119/16 and C-299/16, N Luxembourg 1, X 
Denmark A/S, C Danmark I, T Denmark ApS v Skatteministeriet. 2	Directive 2016/1164/EU of 29 December 2016.	
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María	Amparo	Grau	Ruiz	
Tax	Law	Professor,	UCM	
	
	
GLOBAL SUSTAINABILITY AND FINANCIAL ACTIVITY: CONTROL OF 
TAX INCENTIVES TO PROMOTE PRIVATE PARTICIPATION 
	
In	 order	 to	 advance	 in	 the	 achievement	of	 the	 Sustainable	Development	Objectives,	
set	by	the	UN	Agenda	2030,	 it	 is	urgent	to	reorient	financial	activity,	both	public	and	
private,	at	the	state	level	and	on	a	universal	scale.	To	this	end,	it	is	important	to	review	
the	 instruments	that	have	traditionally	been	used	in	the	 legal-tax	system:	extra-fiscal	
measures	-persuasive	or	dissuasive-	and	exemption.		
	
It	 would	 be	 constitutional	 to	 promote	 global	 sustainability	 and	 overcome	 the	
limitations	 derived	 from	 the	 scheme	 of	 territorially	 defined	 competencies	 in	 the	
current	 international	 economic	 order,	 articulating	 coordinated	 fiscal	 incentives.	
However,	control	should	be	improved	by	promoting	private	participation	in	the	pursuit	
of	the	general	interest	beyond	borders.		
	
Lessons	 can	 be	 learned	 from	 the	 fiscal	 measures	 adopted	 to	 promote	 positive	
environmental,	 social	 and	 economic	 governance	 impacts,	 which	 have	 already	 been	
controlled	 by	 the	 Spanish	 Constitutional	 Court,	 the	 Spanish	 and	 European	 Courts	 of	
Auditors	and	the	European	Union	Court	of	Justice.		
	
Moreover,	the	encouragement	of	corporate	social	responsibility	with	the	fiscal	tool	is	
necessary	 to	 achieve	 global	 sustainability.	 However,	 the	 normative	 design	 of	 tax	
incentives	 -whose	 definition	 is	 proposed	 because	 it	 does	 not	 exist	 in	 current	
legislation-	must	be	taken	care	of,	so	that	 they	are	controllable	and	effectively	serve	
the	 extra-fiscal	 reason	 that	 justifies	 their	 concession,	 as	 recent	 experiences	 in	
comparative	law	have	shown.	
	
Additional	 information	 about	 Professor	 Grau’s	 line	 of	 research	 on	 sustainability	 and	
taxation	can	be	found	in	the	following	book:	
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https://www.thomsonreuters.es/es/tienda/duo-papel-ebook/sostenibilidad-global-y-
actividad-financiera-duo/p/10014045	
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María	Teresa	Soler	Roch	
Tax	Law	Professor,	Universidad	de	Alicante	
	
	
TAX IMMUNITY: CHALLENGES AND RISKS 
 
Tax	 evasion	 and	 tax	 avoidance	 (either	 as	 tax	 abuse,	 tax	 arbitrage	 or	 aggressive	 tax	
planning)	 are	 concepts	 related	 to	 well	 known	 scenarios:	 impunity	 and	 BEPS	 (base	
erosion	and	profit	shifting).	The	tax	challenges	of	Digital	Economy	mean	a	further	step	
and	 a	 turning	 point,	 where	 expressions	 like	 “hard	 to	 tax”	 “Stateless	 income”	 or	
“nowhere	resident”	lead	to	a	new	scenario	that	can	be	identified	with	the	concept	of	
Tax	Immunity.		
The	basic	idea	is	that	of	an	economic	system	impossible	to	tax	due	to	the	failing	of	the	
current	 rules	 of	 International	 Taxation	 which	 are	 unable	 to	 breach	 that	 immunity.	
However,	 this	 tax	 immunity	may	not	 be	 absolute;	 a	more	detailed	 approach	 to	 that	
challenge,	 shows	 that	 the	main	 concern	 is	not	only	about	 fair	 and	effective	 taxation	
(“fair	share”	by	MNEs),	but	mainly	about	inter-nation	equity;	in	other	words,	about	the	
need	 to	 set	 new	 rules	 for	 allocation	 of	 taxing	 rights	 (“how	 to	 share	 the	 pie”	 by	 Tax	
jurisdictions).	 These	 are	 the	 main	 challenges	 and	 different	 proposals	 are	 now	 on	
debate	 at	 different	 levels	 (OECD,	 European	Union,	 and	 national	 legislations).	 Special	
attention	 should	 be	 paid	 to	 the	 recent	 OECD	 Work	 Plan	 (May	 2019)	 with	 new	
proposals	 aimed	 to	 face	 the	 two	 main	 challenges	 above	 mentioned.	 There	 are	
however,	some	risks	linked	to	the	different	proposals,	which	can	be	summarized	in	the	
idea	of	“CEPS”	(“concepts	erosion	and	principles	shifting”).	
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Xavier	Oberson	
Tax	Law	Professor,	Université	de	Genève	
	
	
THE DESIGN OF A ROBOT TAX 
 
The	 increasing	 use	 of	 artificial	 intelligence	 within	 the	 workplace	 is	 likely	 to	 cause	
significant	 disruption	 to	 the	 labour	 market	 and	 in	 turn,	 to	 the	 economy,	 due	 to	 a	
reduction	in	the	number	of	taxable	workers.	
	
Some	experts	propose	taxing	robots	as	a	possible	solution	to	the	anticipated	problem	
of	declining	tax	revenues.		
	
In	 accordance	 with	 guiding	 legal	 and	 economic	 principles,	 we	 should	 explore	 the	
various	tax	models	that	could	be	applied	to	both	the	use	of	robots,	such	as	a	usage	or	
automation	 tax,	 and	 to	 robots	directly,	 and	 the	numerous	associated	 issues,	 such	as	
the	 definition	 of	 robots	 for	 tax	 purposes,	 the	 difficulty	 of	 granting	 a	 tax	 capacity	 to	
robots,	as	well	as	the	compatibility	of	robot	taxes	with	international	tax	rules.		
	
Specific	information	on	this	particular	topic	can	be	found	in	this	book:		
	
	
https://www.e-elgar.com/shop/taxing-robots	
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César	García	Novoa	
Tax	Law	Professor,	Universidad	de	Santiago	de	Compostela	
	
	
A NEW TAXATION FOR A NEW REALITY 
 
Globalization	and	BEPS.	A	tax	revolution?	
	
With	 globalization	 and	 the	 internationalization	of	 the	 economy	 taxation	 is	 changing.	
Especially	 the	 taxation	 of	 transnational	 companies.	 On	 the	 other	 hand,	 the	 way	 of	
doing	 business	 changes	with	 new	 technologies,	 electronic	 commerce	 and	 the	 digital	
economy.	We	can	say	that	the	digital	economy	is	not	a	part	of	the	new	economy.	The	
digital	economy	is	the	new	economy.	
I'm	 going	 to	 talk	 about	 the	 changes	 in	 the	 connection	 points	 in	 the	 taxation	 of	 the	
cross-border	benefits	of	companies.	
Today,	 it	 is	possible	to	theorize	about	a	new	international	tax	framework.	We	should	
start	 by	 remembering	 that	 we	 are	 living	 a	 real	 revolution	 in	 the	 paradigms	 of	
international	taxation.	This	tax	revolution	is	marked	by	the	OECD	Plan	on	Erosion	and	
Profit	Shifting,	known	as	the	BEPS	Plan	of	2013.		
It	is	necessary	to	ask	whether	BEPS	is	a	real	tax	revolution.	In	reality,	it	is	a	revolution,	
ma	 non	 troppo.	 BEPS	 does	 not	 promote	 the	 debate	 on	 the	 distribution	 of	 the	 tax	
jurisdiction	 between	 the	 State	 of	 source	 and	 the	 State	 of	 residence.	 BEPS	 does	 not	
discuss	 the	 model	 based	 on	 the	 prevalence	 of	 the	 State	 of	 residence-	 (Taxation	 of	
corporate	 profits	 in	 the	 country	 of	 residence	 -worldwide	 income-).	 By	 contrast,	 the	
BRICs	 countries	 (Brazil,	 Russia,	 India,	 China)	 put	 into	 question	 those	 classic	 topics.	
These	 countries	 have	 promoted	 the	 principle	 of	 reasonable	 allocation	 of	 profits	
principle	or	in	line	with	value	creation	(in	India:	genuine	link).		
BEPS	not	 include	a	 reformulation	of	 the	distribution	of	 the	 tax	power.	The	model	of	
Kemp	 Commission	 on	 Tax	 Reform	 (1996)	 is	 not	 followed.	 This	 model	 proposes	 the	
taxation	 of	 international	 income	 only	 by	 the	 source	 country	 (with	 progressive	
exemption	method).		
	
Background	of	BEPS	
	
The	background	of	BEPS	 is	 located	 in	 the	policy	 failure	against	 tax	havens	 (from	 the	
report	Harmful	Tax	Competition,	1998).		
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Currently,	 a	 country	 just	 needs	 to	 sign	 12	 international	 treaties	 of	 exchange	 of	
information	to	stop	being	considered	a	tax	haven.		In	the	period	1998-2001	there	was		
little	 progress.	 Finally,	 the	 OECD	 Blacklist	 of	 Tax	 Havens	 of	 2000	 was	 approved,	
including	35	tax	havens.		
In	the	period	2001-2008	there	was	a	 lukewarm	progress.	Later	there	was	a	evolution	
between	 the	 years	 2009-2010,	 based	 on	 the	 peer	 review	 of	 the	 Global	 Forum	 on	
Transparency	and	Exchange	of	Information.	
At	 that	 time,	 due	 to	 the	 pressure	 of	 certain	 international	 organizations	 like	 the	 Tax	
Justice	Network,	it	begins	to	emerge	a	trend	toward	moralization	of	compliance	of	the	
tax	obligations.	It	is	argued	that	although	tax	avoidance	is	not	illegal,	it	is	immoral.	
In	 this	 context,	 there	 is	 no	 difference	 between	 tax	 avoidance	 and	 tax	 evasion.	 This	
philosophy	 is	summed	up	 in	the	words	of	Denis	Healey,	British	Finance	Minister,	The	
difference	between	tax	avoidance	and	tax	evasion	is	the		thickness	of	a	prison	wall.	It	is	
in	 this	 historical	 moment	 when	 the	 concept	 aggressive	 tax	 planning	 (OECD	 Seoul	
Forum	 2006)	 arises,	 as	 a	 reaction	 against	 the	 International	 tax	 planning	 structures	
(double	irish,	dutch	sandwich)	of	transnational	companies.		
These	strategies	include	various	tax	operations.	For	example,	the	cash	pooling:	It	aims	
at	optimizing	the	use	of	surplus	funds	of	all	companies	 in	a	group	in	order	to	reduce	
external	debt.	In	this	way,	intra-group	loans	and	fictitious	debt	are	generalized.	
Too,	 the	 re-location	 of	 intangibles,	 which	 seeks	 a	 rationale	 location	 at	 low–tax	
countries	 for	 intangible	 assets.	 Also,	 the	 strategies	 preventing	 the	 avoidance	 of	
permanent	 establishment	 status:	 a	 producer	 is	 converted	 in	 distributor	 through	
restructuring	 operations	 (commissionaire	 signing	 contracts	 in	 its	 own	 name	 like	 the	
contract	manufacturer).	
The	history	of	BEPS	 includes	some	of	 the	specific	 tax	problems	 in	USA.	For	example,	
the	 additional	 tax	 paid	 by	US	 companies	 if	 they	 repatriate	 profits	 before	 the	 Trump	
reform	 (35	 %	 less	 credit	 for	 foreign	 tax),	 tax	 inversion,	 use	 of	 LLB	 (Limited	 Liability	
Companies),	failure	of	Tax	Holidays	Policy	and	deficiencies	of	transfer	pricing	regime…	
Some	of	these	problems	also	exist	 in	Europe,	 like	the	policy	 failure	about	connecting	
factors	(residence:	effective	management	versus	 law	of	constitution)	-	for	example,	in	
Ireland-.	Another	significant	challenge	comes	from	the	Globalization	and	digitization	of	
the	 economy.	 In	 Europe	 there	 is	 also	 a	 new	 standard	 of	 exchange	 of	 financial	
information.	It	is	evident	that	tax	justice	requires	automatic	exchange	of	information.	
Proof	 of	 this	 is	 that	 the	 July	 21,	 2014,	 the	 OECD	 released	 the	 full	 version	 of	 the	
Standard	Automatic	Exchange	of	Financial	Information	Tax	Matters.	The	new	standard	
of	automatic	exchange	of	information	allows	to	talk	about	a	possible	international	tax	
regime.		
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On	 the	 other	 hand,	 BEPS	 does	 not	 dispute	 the	major	 problems	 relating	 to	 transfer	
pricing.		It	is	a	particularly	important	problem	in	relation	to	intangibles.	
The	question	is	obvious:	Is	the	OECD	Model	obsolete?.	BEPS	does	not	respond	to	these	
challenges.	 It	 is	 not	 contemplated	 a	 proportional	 allocation	 of	 tax	 bases	
(apportionment).	
The	document	does	not	pose	challenges	to	the	crisis	of	the	Comparable	Uncontrolled	
Price	method	(CUP).	Is	it	necessary	simplifying	transfer	pricing?	Is	it	necessary	to	adopt	
safe	harbors?.	
BEPS	 didn´t	 adopt	 the	 lessons	 of	 certain	 trends	 in	 the	 judicial	 decisions	 of	 different	
countries,	 for	 example,	 the	 sentence	 GlaxoSmithKline	Case	 (2011)	 about	 the	
separate	enterprise	principle.	 The	 arm`s	 length	 rule	 requires	 rejecting	 considerations	
of	reasonableness	(take	into	account	the	functions,	assets	and	risks	in	the	allocation	of	
intangibles	among	the	group	companies).	
In	 addition	 to	 this,	 BEPS	 doesn´t	 propose	 a	 more	 modern	 concept	 of	 permanent	
establishment.	There	are	several	topics	that	should	provide	BEPS;	for	example,	a	new	
definition	of	dependent	agent,	 the	commissionaire	and	the	contract	manufacturer;	a	
new	definition	of	virtual	permanent	establishment;	a	new	definition	of	preparatory	or	
auxiliary	activities	(for	example:	logistics	center).	
Therefore,	 the	major	 actions	of	 BEPS	 respond	 to	 specific	 problematic	 aspects	 of	 the	
different	countries	of	the	OECD.	For	example:	the	fiscal	problem	of	intangibles	affects	
American	companies.	These	challenges	justify	the	adoption	of	Action	1,	address	the	tax	
challenges	 of	 the	 digital	 economy	 and	Action	 8:	 Intangibles	 and	 the	 action	 4.:	 Limit	
base	erosion	via	interest	deductions	and	other	financial	payments.	Does	the	limitation	
on	the	interest	deduction	lead	to	a	double	taxation	of	interests?		
Crisis	of	the	paradigm	in	the	distribution	of	international	power	to	tax	the	benefits	of	
multinational	companies.		
As	we	have	 said	 previously,	 the	 background	 of	 BEPS	 is	 also	 the	 pressure	 of	 certain	
international	organizations.		
As	we	have	 said	 also,	 trough	 the	 BEPS	 Action	 Plan,	 a	 trend	 toward	moralization	 of	
compliance	 of	 the	 tax	 obligations	 begins	 to	 emerge.	 It	 is	 in	 this	 historical	 moment	
when	 the	 concept	 aggressive	 tax	 planning	 (OECD	 Seoul	 Forum	 2006)	 arises,	 as	 a	
reaction	against	the	International	Tax	Planning	Structures	of	Transnational	Companies	
(Starbucks;	Google,	Microsoft,	Facebook,	Amazon…).	
As	a	 consequence	of	 this,	 the	paradigm	 in	 the	distribution	of	 international	power	 to	
tax	the	benefits	of	multinational	companies	has	been	questioned.	
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In	 the	OECD	Model,	 the	power	of	 taxation	of	 the	 State	of	 residence	 is	 the	one	 that	
prevails.	The	tax	concept	of	residence	of	the	corporations	is	regulated	for	the	domestic	
law.	But	the	taxation	in	the	country	of	residence	is	linked	with	the	worldwide	income	
principle.	
According	 to	 the	 residence	 principle,	 companies	 shall	 pay	 taxes	 in	 their	 country	 of	
residence	on	their	world	income.	
The	worldwide	 revenue	 is	determined	by	 the	principle	of	 independence,	which	 is	an	
essential	 element	 in	 the	 rule	 of	 the	 separate	 enterprise.	 According	 to	 this	 rule,	 a	
subsidiary	 which	 is	 established	 in	 another	 country	 is	 considered	 an	 independent	
subject	that	pays	taxes	in	the	State	of	incorporation.		
On	 the	 other	 hand,	 when	 the	 benefits	 are	 obtained	 through	 a	 permanent	
establishment,	the	profits	of	a	company	shall	be	taxed	in	the	territory	where	they	are	
obtained	and	not	in	the	country	of	residence	of	the	corporation.	
In	this	way,	the	taxation	of	the	income	attributed	to	the	permanent	establishment	in	
the	 State	where	 the	 establishment	 is	 located,	 becomes	 a	 specific	 form	of	 taxation,	
and	an	expression	of	the	tax	power	of	the	State	where	the	establishment	is	located.		
The	concept	of	permanent	establishment	is	a	typical	notion	of	International	Tax	Law.	It	
is	a	concept	that	arises	within	the	framework	of	the	Double	Taxation	Conventions.		
Article	 5	 of	 the	 OECD	 Model	 Convention	 includes	 a	 definition	 of	 permanent	
establishment.	 Paragraph	 1	 of	 Article	 5	 of	 the	 OECD	 Model	 states	 says:	 for	 the	
purposes	of	this	Convention,	the	term	“permanent	establishment”	means	a	fixed	place	
of	business	through	which	the	business	of	an	enterprise	is	wholly	or	partly	carried	on.		
This	 article	 establishes	 a	 number	 of	 conditions	 that	 shall	 be	 satisfied	 in	 order	 to	
qualify	as	a	permanent	establishment.	The	principal	one	is	that	there	must	be	a	fixed	
place	of	business	(it's	the	so-called	place	of	business	test).	
The	 term	place	of	business	 covers	any	 facilities	or	 installations	used	 for	 carrying	on	
the	 business	 of	 the	 enterprise	 whether	 or	 not	 they	 are	 exclusively	 used	 for	 that	
purpose.	The	place	of	business	is	defined	as	a	tangible	asset	of	a	substantial	nature.	In	
addition,	there	must	be	stability.	
The	 basis	 of	 the	 permanent	 establishment	 was	 traditionally	 the	 verification	 of	 the	
existence	of	a	geographical	 link	between	the	activity	developed	and	the	permanent	
establishment,	 in	 order	 to	 demonstrate	 a	 qualified	 connection	 between	 the	
establishment	 and	 the	 territory	 of	 the	 State.	 	 Therefore,	 the	 idea	 of	 a	 permanent	
establishment	requires	a	physical	presence.	From	this	point	of	view,	any	permanent	
installation	fits	 in	the	concept	of	permanent	establishment	of	Article	5	of	 the	OECD	
Double	Taxation	Model.		
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In	addition,	there	is	no	permanent	establishment	in	preparatory	or	auxiliary	activities.	
And	Article	5	of	the	OECD	Model	includes	as	a	permanent	establishment	the	so-called	
dependent	agent.	
The	problem	 is	 that	 this	 concept	 is	overcome	 in	 the	 context	of	 the	digital	 economy.	
The	 adaptation	 of	 international	 taxation	 to	 the	 digital	 economy	 is	 one	 of	 the	 great		
challenges	of	today.		
The	challenges	of	the	digital	economy	
	
Action	 1	 of	 BEPS	 Plan	 is	 dedicated	 to	 addressing	 the	 tax	 challenges	 of	 the	 digital	
economy.	Action	1	identifies	the	main	difficulties	posed	by	the	digital	economy	in	the	
application	 of	 the	 existing	 international	 tax	 rules	 to	 the	 new	 business	 models.	 The	
Conclusive	Report	of	this	Action	1	was	ratified	by	the	Fiscal	Affairs	Committee.	
The	Report	addressing	 the	tax	challenges	of	 the	digital	economy	was	 finalized	at	 the	
last	meeting	 of	 the	 Task	 Force	on	 the	Digital	 Economy	and	 then	was	 ratified	by	 the	
Committee	of	Fiscal	Affairs.		
This	 report	 includes	different	 tax	options	 to	 fight	against	 the	 tax	avoidance	and	 face	
the	challenges	posed	by	the	digital	economy.		
Among	them	are	the	implementation	of	a	new	digital	nexus,	a	withholding	tax	or	the	
introduction	of	equalization	levies.	
There	 are	 many	 difficulties	 in	 adapting	 the	 old	 molds	 of	 the	 classic	 concept	 of	
permanent	establishment	to	the	new	realities	of	electronic	commerce	and	the	digital	
economy.	The	new	trends	have	been	oriented	to	defend	the	ductility	of	the	permanent	
establishment	concept,	and	to	promote	its	adaptation	to	the	new	reality.		
In	an	economic	context	characterized	by	the	digital	economy,	the	important	thing	is	
not	the	taxation	of	the	companies	in	their	State	of	residence.	The	important	thing	is	
that	digital	companies	pay	 their	 taxes	where	value	 is	created.	And	today,	 there	 is	a	
missmatch	 	between	 the	place	where	 the	benefit	 is	 taxed	and	 the	place	where	 the	
value	is	created.	
Precisely,	the	BEPs	Plan	is	inspired	by	the	principle	of	value	creation.	
In	 the	 European	Union	 context,	 the	 European	Commission	 has	 proposed	on	March	
21,	2018,	new	rules	to	ensure	that	digital	business	activities	are	taxed	in	a	fair	way.	
The	measures	proposed	would	make	the	European	Union	a	global	leader	in	designing	
tax	laws	fit	for	the	modern	economy	and	the	digital	age.	
The	European	Commission	made	two	different	proposals.	
The	 first	 initiative	 aims	 	 to	 reform	 the	 corporate	 tax	 rules	 so	 that	 profits	would	 be	
taxed	 where	 businesses	 have	 significant	 interaction	 with	 users	 through	 digital	
channels.		
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The	second	proposal	responds	to	calls	from	several	Member	States	and	consists	on	the	
introduction	of	an	interim	tax.	That	interim	tax	is	known	as	the	Digital	Services	Tax.	It	
is	a	3	%	tax	on	gross	income,	which	covers	the	main	digital	activities	that	currently	are	
the	main	 source	of	 income	 for	 companies	 in	 the	European	Union	and	 that	were	not	
taxed.	Especially:	
a) Sale	online	advertising	space.	
b) Digital	intermediary	activities.		
c) Sale	of	data	generated	from	user-provided	information.		
The	proposal	for	a	Directive	 laying	down	rules	relating	to	the	corporate	taxation	of	a	
significant	 digital	 presence	 has	 a	 broader	 scope	 than	 the	Digital	 Services	 Tax,	 and	 is	
designed	to	introduce	a	new	taxable	nexus	for	digital	businesses	operating	within	the	
European	Union.	
The	purpose	of	the	Proposal	 is	 to	apply	traditional	taxes	on	corporate	 income	to	the	
profits	 generated	 by	 businesses	 providing	 certain	 digital	 services	 and	 having	 a	
“significant	digital	presence”	in	a	Member	State.		
The	 notion	 of	 “significant	 digital	 presence”	 covers	 any	 digital	 platform	 such	 as	 a	
website	or	a	mobile	application	that	meets	several	criteria:	revenue,	number	of	users	
or	number	of	online	contracts	concluded	with	users.	These	criteria	define	an	economic	
presence	beyond	a	physical	presence.		
In	 summary,	 it	 is	 necessary	 to	 take	 into	 account	 the	 need	 to	 adapt	 the	 category	 of	
permanent	establishment	to	the	forms	of	commerce	that	currently	use	technology.		
Today,	this	requirement	is	set	out	under	the	perspective	of	avoiding	erosion	of	the	tax	
bases	and	aggressive	tax	planning	strategies.	And	this	 is	because	the	digital	economy	
makes	 it	 easier	 to	 transfer	 benefits	 in	 multinational	 groups	 to	 lower	 taxation	
jurisdictions.	
In	 summary,	 the	 topic	 of	 permanent	 establishment	 requires	 a	 renovation.	 We	 can	
propose:		
The	 concept	 of	 virtual	 permanent	 establishment	 will	 be	 limited	 to	 those	 that	 only	
provide	digital	services.	
-	There	must	be	a	threshold	based	on	the	number	of	users	captured,	given	the	
importance	of	the	users	and	their	data	in	the	new	economy.	
	-	A	minimum	threshold	of	temporary	presence	must	be	foreseen.	
-Also	a	de	minimis	rule	or	minimum	income	threshold.	
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In	 any	 case,	 the	need	 to	 adapt	 the	 category	of	 the	permanent	 establishment	 to	 the	
new	economic	context	 is	one	more	example	of	 the	demands	of	changing	 taxation	 in	
our	days.	
More	 information	 on	 Professor	 García	 Novoa’s	 research	 on	 the	 fourth	 industrial	
revolution	can	be	found	in	the	following	books:	
	
	
	
https://www.thomsonreuters.es/es/tienda/duo-papel-ebook/4%C2%AA-revolucion-
industrial--impacto-de-la-automatizacion-y-la-inteligencia-artificial-en-la-sociedad-y-la-
economia-digitalduo/p/10013267	
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https://www.thomsonreuters.es/es/tienda/duo-papel-ebook/4%C2%AA-Revolucion-
Industrial:-La-fiscalidad-de-la-sociedad-digital-y-tecnologica-en-Espana-y-
LatinoamericaDuo/p/10013671	
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Juan	José	Hinojosa	Torralvo	
Tax	Law	Professor,	Universidad	de	Málaga	
	
	
APPROACH TO TAXATION OF DIGITAL SERVICES AND ROBOTICS IN 
EUROPE 	
1.-	 Por	 lo	 general,	 los	 llamados	 servicios	 digitales	 apoyados	 en	 aplicaciones	 de	
inteligencia	 artificial	 (comercio	 minorista	 en	 línea,	 publicidad	 en	 medios	 o	 redes	
sociales,	 suscripción	 a	 suministros,	 plataformas	 colaborativas	 de	 intermediación	 y	
otras)	 se	 prestan	 por	 empresas	 multinacionales,	 no	 sólo	 por	 su	 dimensión	 sino	 en	
sentido	más	estricto,	porque	actúan	en	un	número	indeterminado	pero	esencialmente	
múltiple	de	territorios	y,	en	lo	que	aquí	interesa,	de	soberanías	fiscales.	
	
La	 singularidad	 de	 esta	 forma	 de	 economía	 reside	 en	 que,	 normalmente,	 la	 entidad	
gestora	 o	 intermediaria	 de	 la	 contratación	 del	 servicio	 está	 situada	 en	 territorios	 o	
países	 fiscalmente	muy	 favorables	 o	 de	 baja	 o	 nula	 tributación	 y,	 en	muchos	 casos,	
poco	dados	o	intercambiar	información	de	carácter	fiscal.	La	consecuencia	de	todo	ello	
es	que	sus	beneficios	no	tributan	en	el	 territorio	donde	el	servicio	resulta	realmente	
prestado	por	el	titular	del	negocio	inmediato	o	del	usuario	del	servicio.	
	
Hace	ya	algún	tiempo	que	este	problema	es	motivo	de	preocupación	para	los	Estados	
afectados	al	 tiempo	que	es	también	objeto	de	análisis	por	 la	doctrina	científica	en	 la	
medida	en	que	se	produce	lo	que	se	interpreta	como	una	erosión	no	justificada	de	las	
bases	imponibles	estatales,	es	decir,	un	fenómeno	por	el	que	las	entidades	consiguen	
reducir	o	anular	los	beneficios	imponibles	en	el	territorio	en	el	que	los	han	obtenido.		
Aun	considerando	las	controversias	respecto	a	la	realidad	exacta	de	esta	afirmación,	lo	
cierto	es	que	ya	en	2013,	el	plan	Base	Erosion	and	Profit	Shifting	–BEPS-	de	 la	OCDE	
(erosión	de	bases	y	 traslado	de	beneficios),	apuntó	como	primera	de	sus	acciones	 la	
relativa	 a	 los	 desafíos	 de	 la	 economía	 digital	 para	 la	 tributación	 de	 las	 empresas	
multinacionales.	 En	 2017,	 la	 Comisión	 Europea	 emanó	 un	 documento	 relativo	 a	Un	
sistema	justo	y	eficaz	para	el	Mercado	Único	Digital	–DSM-	y	en	marzo	de	2018	emanó	
una	Propuesta	de	Directiva	 relativa	al	 llamado	 Impuesto	 sobre	 los	 Servicios	Digitales	
(DST),	que	en	diciembre	de	ese	mismo	año	quedó	en	suspenso	por	falta	de	acuerdo	de	
los	Estados	sobre	su	procedencia	y	oportunidad,	aunque	con	el	compromiso	adoptado	
de	continuar	los	trabajos	en	línea	con	los	que	está	desarrollando	la	OCDE	en	un	plazo	
máximo	que	concluiría	como	plazo	máximo	en	2025.	En	tal	sentido,	esta	organización	
ha	desarrollado	un	intensa	actividad	en	el	primer	semestre	de	2019,	comenzando	por	
una	Nota	Política	en	enero	(destinada	a	poner	de	relieve	los	desafíos	derivados	de	la	
digitalización	de	la	economía),	continuando	con	una	Consulta	pública	sobre	el	mismo	
tema	entre	febrero	y	marzo,	que	concluyó	en	un	Meeting	celebrad	en	París	en	el	mes	
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de	marzo,	todo	ello	dirigido	a	y	finalmente	concretado	en	el	Plan	de	Trabajo	de	31	de	
mayo,	elaborado	en	el	marco	inclusivo	de	129	países	que	ha	concretado	los	dos	pilares	
en	 los	 que	debería	 apoyarse	 el	 futuro	escenario	 fiscal	 del	 gravamen	de	 la	 economía	
digital.	 En	 el	 primer	 pilar	 se	 explorarán	 las	 posibles	 métodos	 para	 determinar	 el	
impuesto	que	debe	ser	pagado	y	dónde,	así	como	la	parte	que	debería	ser	gravada	en	
las	 jurisdicciones	 en	 las	 que	 están	 los	 clientes	 o	 usuarios.	 En	 el	 segundo	 pilar	 se	
intentará	arbitrar	un	sistema	que	asegure	que	las	multinacionales	paguen	un	mínimo	
nivel	de	impuesto.	
	
Nos	 encontramos,	 pues,	 en	 una	 situación	 de	 incertidumbre	 que	 debería	 resolverse	
previsiblemente	en	el	marco	indicado,	sobre	todo	dadas	las	iniciativas	particulares	de	
algunos	 Estados,	 como	 España	 –cuyo	 proyecto	 de	 ley	 ha	 decaído	 al	 concluir	 la	
legislatura-	o	de	Italia,	que	tiene	un	impuesto	de	esta	naturaleza	en	vigor	desde	enero	
de	este	año.	
	
2.-	 Los	 servicios	 digitales	 son	 una	 consecuencias	 de	 la	 aplicación	 de	 la	 inteligencia	
artificial	 a	 la	 prestación	 de	 servicios,	 inteligencia	 que	 también	 se	 proyecta	 en	 la	
producción	 de	 bienes.	 En	 este	 sentido,	 se	 usa	 más	 el	 término	 de	 robótica,	 como	
sistema	conjunto	de	 sistemas	para	 la	producción	de	bienes	 y	 también	prestación	de	
servicios	 (de	hecho,	 la	mayoría	de	 las	aplicaciones	 informáticas	son	también	robots).	
Sin	 embargo,	 los	 retos	que	plantea	 la	 robótica	para	 el	Derecho	 financiero	no	 tienen	
que	 ver	 solamente	 con	 la	 posible	 fiscalidad	 de	 los	 robots	 y	 por	 supuesto	 de	 los	
beneficios	derivados	de	su	intervención	en	la	actividad	económica,	sino	también	con	la	
posibilidad	 de	 introducir	 instrumentos	 desgravatorios	 e	 incentivadores	 relacionados	
con	 el	 cambio	 de	 modelo	 productivo	 y	 quizá	 la	 necesidad	 de	 revisar	 algunos	
mecanismos	 de	 gasto	 público	 para	 subvenir	 las	 nuevas	 necesidades	 que	 se	
presentarán,	incluida	la	financiación	de	una	renta	universal	básica	(Hamon,	2016).	
	
Así,	 el	 desarrollo	 de	 la	 robótica	 se	 ha	 asociado	 a	 la	 pérdida	 de	 empleo	 y,	
consecuentemente,	 la	 pérdida	 de	 recaudación	 y	 de	 cotizaciones	 sociales.	 Algunos	
destacados	magnates	de	 los	negocios	 (Bill	Gates,	2016)	han	pedido	directamente	un	
impuesto	 a	 los	 robots;	 el	 informe	 Mady	 Delveaux	 (2016-2017)	 encargado	 por	 el	
Parlamento	Europeo	dejaba	la	puesta	abierta	a	ello,	aunque	la	resolución	denominada	
Normas	 sobre	 derecho	 civil	 de	 la	 robótica	 (2017)	 no	 se	 mostraba	 favorable.	 Otras	
instituciones	 y	 organismos	 se	 han	 ido	 pronunciando	 sobre	 el	 tema,	 pero	 la	 doctrina	
científica	no	aboga	por	este	tipo	de	imposición	(X.	Oberson,	C.	García	Novoa),	sino	más	
bien	 por	 adaptar	 el	 gravamen	 de	 la	 imposición	 sobre	 los	 beneficios	 (J.A.	 Fernández	
Amor)	y	por	utilizar	instrumentos	fiscales	para	favorecer	la	adaptación	–y	la	inclusión,	
en	 su	 caso-	 de	 los	 trabajadores	 a	 las	 nuevas	 formas	 de	 producción	 robotizadas	 (A.	
Grau,	2018).	
	
	 32	
No	 obstante	 ello,	 gran	 parte	 de	 lo	 que	 veamos	 en	 el	 futuro	 no	 haya	 sido	 todavía	
investigado;	en	este	ámbito,	como	en	tantos	otros,	 la	realidad	-la	tecnología,	en	este	
caso-	va	marcando	el	camino.		
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